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LYNCH, Circuit Judge. Tanko Roofing Products, Inc. wonits

trademark i nfri ngenent case agai nst | deal Roofi ng Conpany, Ltd. after
asix-day jurytrial. Thedistrict court awarded I deal's profitsto
Tanko, ordered | deal to pay Tanko' s attorneys' fees, which anmounted to
a sumlarger than the profits, and issued a permanent i njunction.
| deal now appeal s each of these district court actions.

We affirm We reject Ideal's argunent that bad faith or
fraud is a necessary conditionto an award of attorneys' fees under
section 35 of the LanhamAct; willful conduct may be sufficient when
thetrial court takes into account all the facts and equities of the
case. Wereject ldeal' s proposedlimtationonthe availability of an
accounting of defendant's profits as a remedy for trademark
infringement. The injunction, which covers a broader range of marks
t han t hose Tanko has registered with the United State Patent and
Trademark Office (USPTO), is warranted by the "safe distance rule.”

l.

The facts are descri bed "as a jury m ght have found t hem

consistent with the record but in the light nost favorable to the

verdict." Gajales-Ronerov. Am Airlines, Inc., 194 F. 3d 288, 292

(1st Cir. 1999).
Tanko and | deal each manuf acture and sel |l roofing products.
Tanko manufactures and sells asphalt roofing products, including

shingles, inthe United States and Canada. |deal is basedin Qtawa,
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Canada, and manuf actures netal roofing and si di ng products, whichit
sells in Canada and the United States.

Si nce 1975, Tanko has been using the trademark "Heritage" in
its roofing products busi ness. By 1997, when | deal began to use t he
Heritage mark, Tanko had regi steredten marks inthe Heritage fam |y
wi th the USPTQ, incl uding "The Amrerican Heritage Series" mark, and two
Heritage fam |y trademarks i n Canada. Tanko has vi gorously def ended
t he Heritage marks, and has successfully enforcedits trademark rights.?

In April 1997, Ideal selectedthe trademark "Heritage Series"
for hidden fastener netal roofing panels, a newproduct it introduced
tothe market | ater that year. ldeal's "Heritage Series" mark used
very simlar cursive script to Tanko's "The Aneri can Heritage Series"
mar k. |deal made the selection through a four-nenmber executive
comm ttee: Marcel Laplante (President), René Lapl ante (Vice President),
Pierre Tessi er (Sal es Manager), and Mark Lebreque (Quebec Gty Ofice
Manager) .

Before I deal adopted the Heritage Series mark, Tessier
att ended several roofing trade shows where Tanko prom nently di spl ayed

its Heritage mark. |deal hired an adverti sing agency, I nnovacom to

! For exampl e, Tanko has been involved in disputes over
the Heritage mark with MBCI, a netal roofing manufacturer, and
Supradur, Inc., a slate roofing manufacturer. I n both cases,

t he conpani es acknow edged that the rights to the Heritage mark
used for roofing products bel onged to Tanko.
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hel p in the selection and marketing of the newmark. Although the
agency usual |y recommends a tradenmark searchtoits clients before they
adopt a newnark, René Lapl ant e of | deal deci ded agai nst conducti ng
such a search t hrough t he agency, an attorney, or Ideal itself. Two
ot her trademarks considered by I deal were "Carriage" and "Royal
Al bert," both of which are simlar to marks owned by other
manuf acturers in the roofing i ndustry: Certain-Teed uses t he mark
"Carriage House," and | KO uses "Royal Victorian."

Al t hough Tanko and | deal produce and sel |l different types of
roofing products, their products -- asphalt and nmetal roofing
respectively -- are both appropriate for steep-slope roofs. They
conpete directlyintheroofingindustry market, particularlyinthe
nort heastern United States. For exanple, |Ideal bel ongs tothe Mt al
Roofing Al liance, which, anong ot her things, attenpts to persuade
honeowners to install netal roofinginstead of asphalt shingles. |deal
also triedto persuade consuners to use netal roofing rather than
asphalt shingles in its brochure called "The Snartest Looki ng House."

When Tanko di scovered t hat | deal was using the Heritage mark
for its newproduct line, its president, David Hunmphreys, woteto
Mar cel Lapl ante on March 9, 1999. Intheletter, Hunphreys di scussed
t he i nportance of the mark t o Tanko, expressed his concernthat Ideal's
use of the mark woul d cause "confusion in the marketpl ace, " and asked

| deal to "cease and desi st all use of HERI TAGEi n connectionwithits
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bui | di ng products.” Wen Hunphreys di d not recei ve a response, he sent
anot her letter toldeal on March 26, 1999, demandi ng a response and
war ni ng | deal that if Tanko di d not recei ve a response, it woul d have
"no choice but to seek |l egal help to resolve this matter." | deal
responded to the second | etter, but the conmpani es coul d not negoti ate
a mutual 'y agreeabl e phase out period i n which Ideal woul d stop using
the Heritage mark. |deal wanted a two-year period, while Tanko cl ai nmed
that a few nonths woul d be sufficient.

Tanko gave |l deal notice that it was goingto file a suit
against it, and that t he USPTO had previ ously rejected anot her net al
roofing manufacturer's application for the Heritage mark. I n
response, ldeal suggested a one-year phase out as a conprom se.

| n August 1999, Tanko fil ed suit agai nst I deal for trademark
i nfringenent inviolationof section 32(1)(a) of the LanhamAct, 15
U.S C §1114(1)(a) (2000).2 On Novenber 3, 1999, Tanko fil ed a notion
for aprelimnary injunctionto enjoinldeal fromusingthe Heritage
mark until thetrial resolvedtheinfringenment issue. The district
court granted the prelimnary i njunction on February 29, 2000, adopti ng
the report and recommendati on fromthe magi strate judge, who was

briefed and held an evidentiary hearing on the issue.

2 Originally, Tanko had two ot her clainms against |deal:
unfair conpetition under 15 U S. C. § 1125(a) (2000), and
trademark dilution under 15 U.S.C. 8§ 1125(c) (2000). Tanmko

dropped these clains before the start of the trial.
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Despite the prelimnary injunction, | deal continuedto use
the Heritage mark in its brochures and on its web site. |Ideal
di stri buted brochures containingthe Heritage mark at two trade shows
whi ch t ook place in March 2000 inthe United States. I|deal alsodid
not modify its web site which contained several references to the
Heritage mark. As a result, on March 16, 2000, Tanko noved for
contenpt. After a hearing, the nagi strate judge i ssued anot her report
and recommendati on t hat "I deal shoul d be heldin contenpt,” finding
| deal distributed brochures that containedthe Heritage mark at a trade
show two weeks after the prelimnary injunction issued, and
"intentionally kept the "Heritage' mark onits web site" after the
injunctionissued. The district court adopted the nagi strate judge's
report and reconmendati on and hel d | deal i n contenpt on May 26, 2000.
The cont enpt order provided that | deal woul d be fined $200 for each day
of nonconpl i ance, starting on May 29, 2000. |deal was fined $3, 000 for
its failure to conply with the contenpt order until June 13, 2000.

I n advance of trial, Ideal filed a notion in limneto
pr ecl ude Tanko "frommaki ng reference inthe presence of thejuryto
the Prelimnary I njunction Oder issuedinthis case.” Theissue was
resol ved by an agreenent to a stipulatedinstructiontothejury. The
instruction givento the jury at the start of the trial on May 16,

2000, was "after this casewas filedinthis court and pending t he



out cone of the case, the Court on February [2]9, 3t he year 2000, ordered
| deal to stop using the trademark in questioninorder to preservethe
status quo pending the outcone of the case.”

On the fourth day of trial, duringthe cross-exam nation of
René Lapl ante, | deal's attorney questioned Lapl ante about "the Court's
order"” and whether it made "any nention of the Internet site?"” In
response, duringredirect, Tanko' s attorney asked Lapl ant e about t he
"magi strate' s report” which saidthat "[ldeal's] use of Heritage Series
in connection with the Internet is a violation of [the] order."
| deal 's attorney objected to this line of questioning.

Onthefifth day of thetrial, Ideal noved for amstrial.
| deal argued that the introduction of testinony about both the
prelim nary injunctionandthe contenpt order prejudicedthejury and
deprived I deal of afair trial. Thedistrict court deniedthe notion,
stating that |deal had opened the door to the evidence about the
contenpt order, and that ajury woul d not understand t he significance
of a prelimnary injunction in any case.

At the end of the trial, the district court rul ed that
Tanko' s Heritage trademarks were valid. The jury found: (i) "by a
pr eponder ance of the evi dence that Ideal infringed Tanko' s trademarks";

(ii) "by cl ear and convi nci ng evi dence that Ideal actedwi llfullyin

s The court made an error in the date of the prelimnary
injunction and corrected itself imediately.
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i nfringing Tanko' s trademarks"”; and (iii) "by a preponderance of the
evi dence that the roofing product[s] of Ideal and Tanko directly
conpeted with each other."

After theclose of thetrial, thejudge requested briefing
on t he i ssues of an accounting of defendant's profits and attorneys'
fees. On August 21, 2000, the district court issued an order that
Tanko was entitled to both an accounting of lIdeal's profits and
attorneys' fees. On October 19, 2000, the court issued an order

awar di ng $201, 385.60 in profits. On August 30, 2000, the district

court permanently enjoined Ideal from"using the termHeritage,
Heritage Series, HSeries, or any nane or mark confusingly simlar to
Herit age. "

On appeal , Ideal is represented by newcounsel. |t does not
contest the jury's findings, but disputes the district court's rulings.
| deal argues, first, that Tanko shoul d not have been awar ded att or neys'
f ees because t here was no evi dence to support the court's findi ngs that
"exceptional circunstances” existed. Inthe alternative, |deal argues
that evenif attorneys' fees were justified, thedistrict court erred
incalculatingthe fees. Second, |deal argues that the district court
shoul d not have awar ded Tanko an accounti ng of 100%of I deal's profits
because the t wo conpani es di d not conpete i n 100%of their markets, and
that the court erredinsettingthe amount of profits. Third, |deal

contends that the district court erredindenyingits notion for a
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m strial based onthe prejudicial adm ssion of testinony about the
prelimnary injunction and contenpt order agai nst | deal. Fourth, |deal
argues that the scope of the district court's permanent i njunction was
toobroadinthat it enjoinedit fromusingtheterm"HSeries," which
is not one of Tanmko's registered tradenmarKks.

A. | deal ' s Chal |l enges to the Award of Attorneys' Fees to
Tanko

The district court awarded over $500, 000 i n attorneys'
f ees and expenses to Tanko. |deal protests that no fees at all
shoul d have been awarded since this was not an "exceptiona
case," a requirenent under section 35 of the Lanham Act, 15
Uus C 8§ 1117(a) (2000), for an attorneys' fees award. The
district court erred, ldeal says, by using an incorrect |ega
standard to determ ne exceptional circunstances and by
concluding that the evidence supported such an award. The
court's error of law, |I|deal argues, is that fees may only be
awarded in circunstances where the defendant acted deceitfully
or with a degree of culpability; it clainms the court's error of
fact is that there was no such deceit or culpability here
Finally, Ideal argues that even if some award of attorneys' fees
was justified, the sumawarded is too high
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We revi ew de novo the | egal question of the neaning of
"exceptional cases" in the context of section 35 of the Lanham

Act . See Atl. Fish Spotters Ass'n v. Daley, 205 F.3d 488, 490

(1st Cir. 2000) ("Alegal ruling. . . as to the nmeaning of the

statute is al nost always an issue of |aw reviewed de novo.").

We review the district court's award of attorneys' fees under

section 35 of the Lanham Act for abuse of discretion.4 To the

4 Al t hough this court has not articulated before the
standard of review for the award of attorneys' fees in the
Lanham Act context, we use the abuse of discretion standard in
revi ewi ng an award of attorneys' fees in several other contexts.
See, e.qg., Gay O ficers Action League v. Puerto Rico, 247 F.3d
288, 292 (1st Cir. 2001) (Civil Rights Act, 42 U S.C. § 1988);
O Rourke v. City of Providence, 235 F.3d 713, 737 (1st Cir.
2001) (Title WVIl); Colortronic Reinhard & Co. v. Plastic
Controls, 1lnc., 668 F.2d 1, 7-8 (1st Cir. 1981) (simlar
attorneys' fees provision of Patent Act, 35 U. S.C. 8§ 285); see
al so Dubois v. United States Dep't of Agric., 270 F.3d 77, 80

(1st Cir. 2001). Several other circuits also use the abuse of
di scretion standard in reviewing the award of attorneys' fees
under the Lanham Act. See, e.g., Waco Int'l, Inc. v. KHK

Scaffol ding Houston Inc., 278 F.3d 523, 529 (5th Cr. 2002);
People for the Ethical Treatment of Animals v. Doughney, 263
F.3d 359, 370 (4th Cir. 2001); Securacomm Consulting, Inc. V.
Securacom Inc., 224 F.3d 273, 279 (3d Cir. 2000). But see S
Indus., Inc. v. Centra 2000, Inc., 249 F.3d 625, 627 (7th Cir.
2001) ("We review a grant of attorney fees to a prevailing
def endant under the Lanham Act only for clear error."). The
wi despread use of this standard for awards of attorneys' fees
"reflects the fact that only the district court has the
i nti mate know edge of the nuances of the underlying case,'"
Ri chardson v. Mller, No. 01-1309, 2002 W 91406, at *2 (1st
Cir. Jan 29, 2002) (quoting Gay O ficers Action League, 247 F. 3d
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extent that the district court's award rests on factual
determ nati ons, however, we review those for clear error. See

Pierce v. Underwood, 487 U S. 552, 557-58 (1988); De Allende v.

Baker, 891 F.2d 7, 11 (1st Cir. 1989); see also People for the

Et hical Treatnent of Animals v. Doughney, 263 F.3d 359, 370 (4th

Cir. 2001). As noted in Atlantic Fish Spotters,

[ Many courts, including the Supreme Court, sumup the

standard in . . . attorney's fee cases by referring to
abuse of discretion. But since they then treat errors
of | aw as an exanple of such an abuse, it seens nore
informative to recognize that the effective standard
of revi ew depends upon the preci se claim of error being

asserted and not the nature of the case.
205 F.3d at 491 n.2 (citations omtted).
1. The Standard for Exceptional Cases

The Lanham Act provides: "The court in exceptional
cases may award reasonable attorneys fees to the prevailing
party." 15 U.S.C. § 1117(a). Ildeal asserts that the district
court erred by essentially converting the jury finding of

willful infringenment, wthout nore, into a court finding of

at 292), and in "determ ning whether sanctions are warranted
"the district court is better situated than the court of appeals
to marshal the pertinent facts and apply the fact-dependent
| egal standard,'"™ Dubois, 270 F.3d at 80 (citing Cooter & Gell
v. Hartmarx Corp., 496 U.S. 384, 402 (1990)).
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exceptional circunstances justifying a fee award. In truth, the
district court referred to both the jury finding of willful ness
and to other record evidence before it, so there was no
automatic conversion of a jury wllfulness finding into a
finding of exceptional circunmstances.® The district court said
not hi ng one way or the other as to whether there was bad faith
or fraud on ldeal's part.

Under the statute, the decision to award fees is
commtted to the district court, not the jury. 5J. T. MCarthy,

McCarthy on Trademar ks and Unfair Conmpetition § 30:99, at 30-184

(4th ed. 2001). Ideal says that the trial court failed to make

t he necessary findings.® Where the facts of record anply expl ain

5 To the extent Ideal argues that it would be error for
a district court to adopt a per se equivalence between
"exceptional case" and a jury finding of willfulness, we would
agree. Congress gave the attorneys' fees issue to the court,
not to the jury, and the court nust consi der whether an award is
equi t abl e. However, here the court did decide the issue of
whet her this was an "exceptional case."

6 | deal relies on two cases in its claimthat the |ack
of nore explicit findings by the district court was an abuse of
discretion which invalidates the fee award in this case.
However, in both Bandag. Inc. v. Al Bolser's Tire Stores, Inc.,
750 F.2d 903, 921 (Fed. Cir. 1984), and Ferrero U S.A., Inc. v.
Ozak Trading, Inc., 952 F.2d 44, 48 (3d Cir. 1991), the courts
relied not only on the lack of any express findings by the
district court, but also on the lack of clear facts from the
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the decision, we will not find that the nere failure of the
trial judge to be nore explicit anmunts to an abuse of

di scretion. See L.E.A. Dynatech, Inc. v. Alina, 49 F.3d 1527,

1531 (Fed. Cir. 1995) ("Although the district court did not
state the specific basis for its fee award, sufficient record
evi dence supports the award.").

Because the Lanham Act does not further explain the
term "exceptional cases,"” this court and others have turned to
the legislative history for a working definition. See

Vol kswagenwer Kk Akti engesel |l schaft v. \Wheeler, 814 F.2d 812, 821

(1st Cir. 1987); see also Ferrero U S. A, Inc. v. Ozak Trading,

Inc., 952 F.2d 44, 47 (3d Cir. 1991); VIP Foods., Inc. v. Vulcan

Pet, Inc., 675 F.2d 1106, 1107 (10th Cir. 1982). In exceptional

cases, attorneys' fees nay be appropriate in circunstances where
the acts of infringement were "'malicious,' 'fraudulent,’
"deliberate,” or "willful."" S. Rep. 93-1400, at 5 (1974),
reprinted in 1974 U.S.C.C.A N 7132, 7133. The | egislative
hi story al so explains that attorneys' fees may be awarded "when

equi table considerations justify such awards,"” id. at 6,

record that showed exceptional circunmstances. That is not the
case here.
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reprinted in 1974 U.S.C.C. A N. at 7137, and so the list of four
(for exanple, "malicious") may not be excl usive.
| deal urges this court to adopt the "bad faith"

standard utilized by sonme circuits. See Conopco, Inc. .

Campbel |l Soup Co., 95 F.3d 187, 194 (2d Cir. 1996) (reciting

Second Circuit rule requiring a showi ng of fraud or bad faith on

the part of the infringer); Texas Pig Stands, Inc. v. Hard Rock

Cafe Int'l, | nc. , 951 F.2d 684, 697 (5th Cir. 1992)

("requir[ing] a showing of a high degree of culpability on the
part of the infringer, for exanple, bad faith or fraud"); Scotch

Whi sky Ass'n v. Majestic Distilling Co., 958 F.2d 594, 599 (4th

Cir. 1991) ("It is clear . . . that for a prevailing plaintiff
to succeed in a request for attorney fees, she nust show that
the defendant acted in bad faith."). Owher circuits hold that
wi Il fulness alone is an adequate basis for the award of

attorneys' fees. Bishop v. Equinox Int’l Corp., 154 F.3d 1220,

1224 (10th Cir. 1998) ("deliberate or willful" conduct on part
of defendant in "fail[ing] to cease and desist fromuse of [the
trademark] despite its witten conmtnment to do so" was enough

to warrant award of attorneys' fees); Hartman v. Hall mark Cards,

Inc., 833 F.2d 117, 123 (8th Cir. 1987) ("Bad faith is not a
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prerequisite to a Lanham Act fee award."). Wil e concedi ng that
an award may be made if the acts of infringement are wllful,
| deal argues that "willful" nust nean nore than just voluntary
and intentional. Ildeal grafts on another requirenent that the
infringing act nmust be fraudul ent or malicious; for exanple, the
act nust be done with an intent to deceive or confuse the
public, by palmng off inferior goods as though they were
trademar k hol der's goods, or through "deliberate pirating."

| deal ' s argunent confuses sufficient conditions for an
attorneys' fees award with necessary conditions for such an
award. Fraud or bad faith may justify an attorneys' fees award
in some cases,’ but a finding of bad faith or fraud is not a
necessary precondition. WIIful ness short of bad faith or fraud
w Il suffice when equitable considerations justify an award and
the district court supportably finds the case exceptional.
There are two reasons we reject a bad faith or fraud requirenment
as a precondition to an award of attorneys' fees. First, the

| egislative history of section 35 |links such exceptional cases

! Nonet hel ess, it is also possible that a finding of bad
faith by one party m ght not justify an award if equity required
ot herwi se: for exanple, in a case where there is equival ent bad
faith by the other party.
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to situations where the acts are malicious or fraudul ent or
del i berate or willful, and where equity justifies the award

Congress's |ist does not stop with "malicious"” or "fraudul ent,”
and we are loath to strip "deliberate” and "willful" of nmeaning.
Second, the purpose of the attorneys' fees anendnent to the
Lanham Act was to provide for an award in exceptional cases in
whi ch equity called for an award in the sound discretion of the
district judge. We would be hard pressed to say that such a
case can never arise unless there is fraud or bad faith. As an
exanple, one circuit has approved an award of fees in a case
where there was no bad faith in the infringenent but the
subsequent litigation was oppressive and neant to delay. See

Securacomm Consulting, lInc. v. Securacom lnc., 224 F.3d 273

279-83 (3d Cir. 2000).¢8

8 Al t hough this court has never held that bad faith is
a requirement for an award of attorneys' fees under the Lanham
Act and now rejects the notion, |anguage in some of our cases
about award of fees under the Patent Act, 35 US.C. § 285
refers to the need for "strong evidence of unfairness and bad
faith," Colotronic Reinhard & Co. v. Plastic Controls, Inc.,
668 F.2d 1, 8 (1st Cir. 1981), in the context of determ ning
whet her the | osing party has engaged in "inequitable conduct,"
Codex Corp. v. Mlgo Elec. Corp., 717 F.2d 622, 630 (1st Cir.
1983). The | anguage of the two acts is identical; what is
different is that here we have the benefit of the Lanham Act's
| egi slative history.
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Still, awards nay be nmde only in exceptional cases.

In Vol kswagenwerk, this court reversed an award where the

plaintiff did not plead attorneys' fees in its conplaint,
defendant had no statutory constructive notice of plaintiff's
cl aim of ownership of the marks because neither the trade nane
nor design mark were registered, and it would have been
inequitable to visit an award on the defendant's small | ocal
aut onobi |l e shop. 814 F.2d at 821. Gt her circuits have
identified as counseling agai nst an award the foll ow ng factors:
the area of lawis unclear and defendants m ght reasonably think

they did not infringe, Ferrero U. S.A. , 952 F.2d at 49; there is

a close legal question as to whether there is any trademark

violation, Martin's Herend Inps., Inc. v. Dianobnd & Gem Tr adi ng

USA, Co., 112 F.3d 1296, 1305 (5th Cr. 1997); Eerrero U S.A.,

952 F.2d at 49; defendant had no intent to deceive or confuse
the public, VIP Foods, 675 F.2d at 1107; the defendant nade a
concerted effort to create a non-infringing mark, Roul o v. Russ

Berrie & Co., 886 F.2d 931, 942 (7th Cir. 1989); the plaintiff

suffered no actual damage, Bishop, 154 F.3d at 1224; VIP Foods,
675 F.2d at 1107. We agree that these are factors to be
considered as part of a case-specific nmulti-factored anal ysis.
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Here, there was adequate evidence of exceptional,
w || ful behavior, both in the infringing acts and in Ideal’s
conduct after Tanko brought the infringenent to Ideal's
attention. W outline just sonme of the pertinent conduct.
1. W thin several days of a 1997 trade show attended by Ideal,
where Tanko’'s Heritage Mark was prom nently displayed, |deal
adopted the Heritage nane and told its advertising agency not to
do a trademark search, which is usually done. Neither Ideal nor
its patent attorney did a trademark search
2. The ot her two nanmes considered by Ideal for its new product
were substantially simlar to marks owned by ot her conpani es.
3. | deal used an el aborate cursive script for its "Heritage
Series" mark, very simlar to the one used in Tanko’s mark "The
American Heritage Series" (which was displayed in a 1996 Tanko
brochure).
4, | deal " s metal roofing conpetes directly with Tanko's asphalt
roofing for steep-slope roofs and Ideal tried to increase its
market in the residential marketplace, which is asphalt’s
primary market.
5. | deal did not respond to the March 9, 1999 letter from
Tanko, which notified Ideal of its infringenent. Tanko sent
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anot her letter on March 26, 1999. |deal responded and suggest ed
a |l engthy two-year phase out. When Tanko infornmed |deal that
the USPTO rejected a trademark application for Heritage for
anot her conpany's netal roofing panels, ldeal still refused to
stop its use of the mark.

6. Before filing suit, Tanko gave |deal notice on August 17,
1999; Ideal asked for a one-year phase out.

7. I n August 1999, Ideal nonetheless reprinted one of its
brochures that continued the use of the Heritage Series nane.
8. On February 29, 2000, the district court 1issued a
prelimnary injunction against ldeal, enjoining it fromfurther
use of the mark.

9. Nonet hel ess, I|deal used the brochures containing the mark
in a trade show in md-March 2000, after the prelimnary
i njunction had issued against it.

10. Despite the prelimnary injunction, |deal continued to use
the mark on its web site, which was accessed by users in the
Uni ted States.

11. On May 15, 2000, the magistrate judge issued a report and
recommendation, which found that Ideal was in contenpt for
violation of the prelimnary injunction. The district court
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adopted the report and recomendati on and hel d I deal in contenpt
on May 26, 2000.
12. ldeal did not come into conpliance with the prelimnary
injunction wuntil June 13, 2000; 1in the <course of its
nonconpliance it incurred fines of $3,000.

It is the totality of the circunstances, rather than
a particular item alone, that suffices for an award of
attorneys' fees. For exanple, nere failure to conduct a
trademark search before using a mark may evi dence nothing nore
t han carel essness, and so may not warrant an award of fees.

Securacomm Consul ting, 166 F.3d at 188-89. 1In conbination, the

facts above warrant the district court’s conclusion that the
initial infringement and continuing infringement, even in the
face of court orders, was deliberate and willful and that equity
requi red an award of fees.
2. Amount of the Fees

The district court determ ned the ampbunt of attorneys'’
fees under the commonly used |odestar method, in which the
nunmber of hours reasonably spent by the attorneys on the case is

multiplied by a reasonable hourly rate. Hensley v. Eckerhart,
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461 U.S. 424, 433 (1983); Lipsett v. Blanco, 975 F.2d 934, 937

(1st Cir 1992). Tanko submtted a supporting declaration by an
experienced trademark attorney. It also submtted detailed tine
records from | ead counsel, house counsel, and |ocal counsel
The court considered the tinme and | abor required, the skil
required, the nature and | ength of the professional relationship
with the client, and tinme limtations inposed by the client. It
is clear fromthe court's October 6, 2000 order that it revi ewed
the materials in sone detail

Because ldeal did not file any opposition to Tanko's
attorneys' fees request and materials, it my well have

forfeited this issue for appeal. Hebert v. Wcklund, 744 F.2d

218, 223-24 (1st Cir. 1984). Ildeal argues that because the size
of the award is substantially |arger than the award of profits
in this case, an injustice mght result if this court does not
review the anount of fees. Neither the statute nor the
| egislative history limts the award of fees to an amount | ess
than the award of profits or damages. To the contrary, the
| egislative intent was partly to encourage the enforcenment of

trademark rights in cases where "the neasurable danmages are
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nomnal." S. Rep. 93-1400, reprintedin 1974 U S.C.C.A . N. 7132,
7136. \When a trademark is infringed, trademark owners have nore
at stake than just the damages or |oss of profits in that case.
Their failure to enforce their rights may result in the

weakeni ng of these rights over tinme. 2 McCarthy on Trademarks,

supra, 8 17:17, at 17-31. The cost of enforcing the rights my
wel |l be larger than the lost profits in any particular case. In
all events, the district court appears carefully to have
scrutinized Tanko's filing,® and it articulated a clear
under standing of the applicable |odestar principles. G ven
t hese facts, and given ldeal's failure to furnish the district
court with any reasons why Tanko's fee application should have
been pared down, we do not think that this is an issue that
requires further review

B. Award to Tanko of Ideal's Profits on the Heritage
Series Product s

The district court awarded Tanko |ldeal's profits of

$201, 385.60, a sum calculated on the basis of conservative

® For exanple, the court did not initially approve the
fees and expenses of Tanko's | ocal counsel because their records
were not sufficiently specific about the dates on which services
were rendered, and "a nunber of invoices appear[ed] to reflect
t hat several |awers perfornmed the same work.™
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estimates of Ideal's actual profits from the Heritage Series
products between Novenber 1997 and February 2000. |[|deal argues
that no profits should be awarded and the district court
commtted errors of law, and if any award was justified, this
award was too high.

We revi ew de novo the | egal standard by which an award
of defendant's profits is calculated, and for clear error the
factual findings supporting the award.

1. Standard for an Award of Defendant's Profits

The jury found that Tanko and |deal were in direct
conpetition. Ideal does not argue that the factual finding was
unsupported, but does argue that the district court was
nonet hel ess obligated to inquire further as to the percent of
direct market overlap in which such conpetition took place
before it could award an accounting of profits. At nost, |dea
says, the two conpani es conpeted in 20-30% of their business, so
it was error to award 100%of ldeal's profits. Ideal’s argunent
is based on product differentiation. That is, Ideal sold only
metal roofing, while Tanko sold only asphalt roofing. Only

custoners with residential steep-slope roofs would consider
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buyi ng each of the two types of roofing. |I|deal says that only
20% of its sales are in this residential market; its renmaining
sales are in the commercial and agricultural buildings nmarket,
where the products do not conpete.

The thrust of the argunent is essentially that nost of
t he products ldeal sold under the infringing mark should be
consi dered to be nonconpeti ng products and so it is inequitable
to award 100% of the profits to Tanko. Under circuit precedent,
there my be infringenent, as well as an accounting of
def endant’s profits, even when nost of the products are not in
conpetition, if there is evidence, as there was here, of

li keli hood of confusion. ee Baker v. Simpbns Co., 325 F.2d

580, 582 (1st Cir. 1963) (affirmng an award of defendant’s
profits based on defendant's gross sales where sone of goods
sol d by defendant did not conpete with those sold by plaintiff);

Baker v. Simmwons Co., 307 F.2d 458, 462-63 (1st Cir. 1962)

(affirmng infringement finding where plaintiff held the mark
Simmons for mattresses and sl eep products and defendant used the

name Si nmonds for reuphol stering services).



An accounting of defendant's profits may be awarded in
a trademark infringenent action "subject to the principles of
equity. " 15 U.S.C. § 1117(a). Here, Tanko did not seek its
actual damages, but did seek an accounting as well as injunctive
relief. If injunctive relief provides a conplete and adequate
remedy, then the equities of the case may not require an

accounting of profits. Akti ebol aget Electrolux v. Armatron

Int'l, Inc., 999 F.2d 1, 5 (1st Cir. 1993) ("W have found 'a

clear distinction between the showing required to establish a
right to injunctive relief and that required to establish a

right to damages.'") (quoting Canel Hair and Cashnmere Inst. of

Am ., Inc. v. Associated Dry Goods Corp., 799 F.2d 6, 12 (1st

Cir. 1986)). For exanple, injunctive relief my be adequate if
there has been no fraud or palmng off and there is little
i kel'i hood of actual damage to the plaintiff or profit to the

def endant . Champi on _Spark Plug Co. v. Sanders, 331 U.S. 125,

131 (1947); Valnor Prods. Co. v. Standard Prods. Corp., 464 F.2d

200, 204 (1st Cir. 1972); see generally J. Koelemy Jr.,

Monetary Relief in Trademark Infringement Cases, in Litigating
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Copyright, Tradenmark and Unfair Conpetition Cases for the

Experienced Practitioner 287, 294 (1997).

Trying to fit itself into these shoes, |deal suggests
that injunctive relief should suffice, as it engaged in neither
fraud nor palmng off. I deal ’s argunent is m splaced. The
presence of injunctive relief does not preclude an accounting
here. There was adequate evidence that Tanko did suffer actual
damages and that |deal did benefit fromits infringement. To
boot, Ideal's contumaci ous behavior also raises a question of
t he adequacy of injunctive relief alone as a renedy.

Repeating its theme that it acted neither fraudul ently
nor in bad faith, ldeal says that an accounting of profits is
unwarranted. Even if we were to accept this thenme, it has been
this circuit's rule that an accounting of defendant's profits

where the products directly conpete does not require fraud, bad

faith, or palmng off. AB El ectrolux, 999 F.2d at 5-6. Qur

rule is thus different from the Restatenment rule that an
accounting of profits is conditioned on a show ng of bad faith.

Restatenment (Third) of Unfair Conpetition 8 37 cnm. e (1995).

Al t hough AB El ectrolux was silent on whether "willfulness" is a
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precondition for an accounting, the jury here found
willful ness,® and so we need not reach the issue in this case. !

This ~circuit and others have articulated three
justifications for awarding to plaintiff an accounting of the
defendant's profits: (1) as a rough neasure of the harm to
plaintiff; (2) to avoid unjust enrichnment of the defendant; or

(3) if necessary to protect the plaintiff by deterring a willful

infringer fromfurther infringement. Estate of Bishop, 256 F. 3d

at 1054; M nn. Pet Breeders, Inc. v. Schell & Kanpeter, lnc., 41

F.3d 1242, 1247 (8th Cir. 1994); AB Electrolux, 999 F. 2d at 5-6;

CGeorge Brasch Co. v. Blue Coral, Inc., 968 F.2d 1532, 1537 (2d.

Cir. 1992); see generally 5 McCarthy on Trademarks, supra, 88§

30: 59, 30: 64.

10 As to the nmeaning of wllfulness, the jury was

instructed that "[a]n act is done willfully if done voluntarily
and intentionally."

1 Several circuits require a finding of willfulness to
support an award of the infringing defendant's profits. See,
e.g., Banff, Ltd. v. Colberts, Inc., 996 F.2d 33, 35 (2d Cir.
1993); Frisch's Rests., Inc. v. Elby's Big Boy, 849 F.2d 1012,
1016 (6th Cir. 1988); Reader's Digest Ass'n v. Conservative
Digest, Inc., 821 F.2d 800, 807-08 (D.C. Cir. 1987). W agree
that when the rationale for an award of defendant's profits is
to deter sonme egregious conduct, willfulness is required. See
Securacomm Consul ting, 166 F.3d at 190.
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| deal *s nobst cogent argunent is that it did not
directly conpete against Tanko in all the markets in which it
profited fromuse of the mark, and so all of its profits should
not go to Tanko. Ideal points to the articulated justification

for the AB Electrolux rule, which is that the defendant acts as

a "trustee" of profits that woul d otherwi se belong to plaintiff.

999 F.2d at 5; see also Valnor Prods. Co., 464 F.2d at 204.

From this, ldeal argues that AB El ectrolux established a "but

for" rule: a defendant may be deened to have acted as "trustee"
for the plaintiff’s profits, which, but for the infringenent,
woul d have been made by plaintiff. It follows then, |Ideal
argues, that it cannot be deened to have acted as "trustee" for
the plaintiff's profits as to the 70-80% of the market where, it
says, the two conpanies were not in direct conpetition; that is,
where asphalt roofing and netal roofing did not conpete.

We reject any such limtation for an accounting of
profits award, once there has been a finding of direct
conpetition, for three reasons, each articulated in the Lanham
Act, 15 U. S.C. § 1117(a). First, the limtation m splaces the

burdens, in assumng plaintiffs nust neet such a test as to
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r enedy, once i nfri ngement and di rect conpetition are
established. The burden of showi ng that not all profits should
be awarded is nore akin to the burden of show ng the anmount of
costs to be deducted from profits, which the Act places on
defendant. Second, such a test ignores the three rationales for
the renmedy of accounting of profits. Third, the test 1is
inconsistent with the inherent equitable power of the district
court and the Lanham Act's designation of an accounting of
defendant's profits as an equitable renedy.

First, we think once plaintiff has shown direct
conpetition and infringenment, the statute places the burden on
the infringer to showthe limts of the direct conpetition: "In
assessing profits the plaintiff shall be required to prove
def endant's sales only; defendant nust prove all elenments of
cost or deduction clainmed.” 15 U. S.C. § 1117(a). Even before
t he Lanham Act, the Suprene Court had squarely placed the burden
on the infringer "to prove that his infringement had no cash
value in sales nmade by him |If he does not do so, the profits
made on sales of goods bearing the infringing mark properly

belong to the owner of the mark." M shawaka Rubber & Wbol en
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Mg. Co. v. S.S. Kresge Co., 316 U S. 203, 206-07 (1942); see

also 5 MCarthy on Trademarks, supra, 8§ 30:65, at 30-128 (" Under

the federal Lanham Act, as well as the comon law, it is the
infringer's burden to prove any proportion of his total profits
which may not have been due to his use of the infringing
mark. ") ; Koel emay, supra, at 322-23 ("The burden of
apportionnent [of profits resulting directly from infringenent
and those not], however, is on the infringer."). Here, the
plaintiff proved the ampbunt of defendant’s sales; we consider
the defense of only partial direct conpetition to be very
simlar to an element of cost or deduction clainmed, which
def endant has the burden of showng. At trial, Ideal did not
ask for a jury finding onthe percentage of nmarket overlap. Nor
didit present the issue and evidence to the trial judge when he
requested briefing from both parties on the accounting of
profits. The trial judge was under no obligation to raise or
resolve the issue sua sponte. |In fact, Tanko disputes ldeal’s
assertions made on appeal about the percentage of direct
conpetition in the market, and says there was 100%overl ap. The

pl ace for resolution of this issue was the trial court.
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Second, even ignoring nomentarily |deal’s waiver at the
district court level, the argunent is inconsistent with the
first rationale for providing an accounting of profits --
reconpense to plaintiff for the harns it has suffered. Congress
recogni zed that the defendant’s profits may be an i nexact proxy
for the detrinment suffered by plaintiffs. Toward this end, the
Act al so provides:

If the court shall find that the amunt of the

recovery based on profits is either inadequate or

excessive the court my in its discretion enter
judgment for such sum as the court shall find to be
just, according to the circunstances of the case.

Such sum in . . . the above circunmstances shall

constitute conpensation and not a penalty.

15 U.S.C. § 1117(a). Here, ldeal provided little basis for the
district court to conclude that an award of all of defendant’s
profits was excessive. |In additionto its own |oss of profits,
a plaintiff may, for exanple, suffer harm to the goodw |
associated with its mark. But beyond that, the district court,
so long as the sum awarded was not a penalty, was entitled to
consider two other policy objectives once it found that

def endant's conduct was inequitable: awarding defendant's

profits based on unjust enrichnment to the defendant, or based on
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a deterrence theory. AB Electrolux, 999 F.2d at 5 ("[Where

defendant’s inequitable conduct warrants bypassing the usua
rule of actual harm danmages may be assessed on an unjust
enri chnment or deterrence theory.").

Even assum ng that Tanko and | deal directly conpete as
to only a portion of Ideal's sales, and even if we were to give
| deal the benefit of plain error review, we could not say that
t here was an abuse of discretion in awardi ng defendant’'s profits
in order to avoid unjust enrichment where the infringement was
willful. The award itself was conservative. Further, the
evidence is that the infringement was wllful, intended to
di vert custoners from Tanko, and, inportantly, to trade on the
goodwi I | Tanko had established, nurtured, and assiduously
guarded in its Heritage mark. There was also evidence of
customer confusion. Thus, even in the absence of pal mng off,
it is reasonable to conclude that |Ideal was unjustly enriched by
tradi ng on Tanko’s goodwi || beyond the two conpani es' areas of
direct conpetition.

In cases of at Ileast sone direct conpetition and

wi Il ful ness, sonme role may exist for deterrence in an award of
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an accounting of profits. The role of deterrence nust be
carefully weighed in light of the statutory prohibition on the
i nposition of penalties. 15 U S.C. 8§ 1117(a) ("Such sum.

shall constitute conpensation and not a penalty."); Koel emay,

supra, at 307; see also ALPO Petfoods, Inc. v. Ralston Purina

Co., 913 F.2d 958, 969 (D.C. Cir. 1990) (criticizing deterrence
rationale). In an anal ogous case, one circuit revised an award
of 20% of defendant’s profits and directed an award of 100% of
the profits because it believed that 20%was "cl early i nadequate
to ensure that simlar conduct will not reoccur in the future."

Truck Equip. Serv. Co. v. Fruehauf Corp., 536 F.2d 1210, 1223

(8th Cir. 1976). The rule that where there is wllful
infringenment, an accounting of profits is not necessarily
restricted to the particular area of direct conpetition is
reinforced by the intention of the Lanham Act to provide

nati onw de protection of a mark, in contrast to the norelimted

geogr aphi c protection afforded by the common | aw. See M nn. Pet

Breeders, 41 F.3d at 1246. Tanko had an wunusually strong
interest in deterrence, given ldeal’ s track record, and it woul d

not be an abuse of discretion to conclude that the accounting of
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profits should reflect sonme recognition of that interest.
Nonet hel ess, the deterrence rationale is primarily served by the
attorneys' fees award, and should not be the primary reason for
an accounting of profits. Koel emay, supra, at 308.

Qur third reason for rejecting ldeal’s limtation on
profits awards is that it is inconsistent with the equitable
nature of the court’s renedial power. It may well be equitable
for a court to include in the damages cal cul ati on an award of
| ess than the defendant's conplete profits in Iight of |ess than

conplete direct conpetition. See, e.qg., Truck Equip. Serv. Co.,

536 F.2d at 1221-22 (awarding defendant's profits only from
geogr aphi cal areas where parties directly conpeted). On other
facts it may be inequitable to give defendants such a benefit.

Mechanical rules are of little aid in this analysis.

Equity nust take account of the purposes served by the

Lanham Act :

One is to protect the public so it may be confi dent
that, in purchasing a product bearing a particular
trade-mark which it favorably knows, it wll get the
product which it asks for and wants to get. Secondly,
where the owner of a trade-mark has spent energy,
time, and nmoney in presenting to the public the
product, he is protected in his investnent fromits
nm sappropriation by pirates and cheats.
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S. Rep. No. 1333 (1946), reprinted in 1946 U S.C.C.S. 1274,
1274. As another circuit cogently observed in a case raising the
issue of less than 100% conpetition, either through product
differentiation or geographical separation: "W think it
doubt ful whether even the second of these purposes, protection
of the trademark owner, is adequately served by a rule which

would allow accountings only where the parties directly

conpete."” Monsanto Chem Co. v. Perfect Fit Prods. Mg. Co.

349 F. 2d 389, 395 (2d Cir. 1965); see also Maltina Corp. v. Cawy

Bottling Co., 613 F.2d 582, 585 (5th Cir. 1980) (holding that a

"di version of sales,” or direct conpetition, is not necessary
for an award of profits because of the need to protect a
trademark as a property right).

The award of Ideal’s entire profits was correct.
2.  Amount of Award

This still |eaves ldeal's attack on the amount of the
profits award. This attack is also wthout nerit. The
cal cul ation of the award is up to the trial court's discretion,

and we will not disturb it unless it rests on clearly erroneous
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findings of fact, incorrect |egal standards, or a neani ngful
error in judgnent.

The court awarded Tanmko $201, 385.60 as ldeal's profits
fromthe sales of its Heritage Series products. To calcul ate
t hi s anount, the court accepted the $449,522 figure for Ideal's sal es
of the Heritage Series product inthe United States between January 1,
1998 and January 31, 2000, whi ch was provi ded by René Lapl ante (ldeal's
Vice President) inresponsetoaninterrogatory. The court prorated
t hi s ampunt "t o account for sal es made i n Novenber and Decenber of 1997
and February 2000" to arrive at $503, 464. The court then subtracted
60%fromthat anmount because "LaPl ante previously testified that
| deal " s profit marginon sales of its ' Heritage Series' product [was]
40% " Thus, the court arrived at its final figure.

| deal argues that the court used the wong nunbers for
the amount of the costs. The defendant has the burden of
produci ng evidence as to its costs. 15 U.S.C. § 1117(a). |deal
only provided the district court with a conclusory earnings
statement which included a nunmber for costs. The court decided
t hat this statenent was unreliable wthout supporting

docunmentation. Instead, it relied on a statenment nade by | deal

at trial as to its profit margin on the Heritage Series
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products. This was not an abuse of discretion, and the anount
of the accounting award is affirnmed.
C. Deni al of the Mdtion for Mstrial

Upon redirect exam nation of Ideal's vice president,
Tanko i ntroduced sone evidence concerning the existence of the
prelimnary injunction and of the magi strate judge’s concl usi on
that ldeal failed to conmply with the prelimnary injunction.
| deal noved for a mstrial. The basis for the notion was that
the trial judge erred in admtting the evidence, causing
irreparable prejudice to Ideal. The court denied the notion.

Because the mstrial notion was premsed on the
district court’s adm ssion of evidence, |Ideal bears an unusually
heavy appellate burden: a double burden of show ng abuse of
di scretion, both as to the adm ssion of evidence and as to the

denial of the mstrial. United States v. Arias-Santana, 964

F.2d 1262, 1265 (1st Cir. 1992) ("We normally review the deni al
of a request for the exclusion of evidence, or a notion for
m strial, under the sanme 'abuse of discretion' standard.").

There was no abuse in the adm ssion of the evidence,

and consequently could be no abuse in the denial of the
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mstrial. Initially, when lIdeal noved in limne before the
trial to exclude any nention of the prelimnary injunction and
the contenpt order, the parties reached an agreenent to a
stipulated jury instruction, described earlier. The parties
also agreed that they would not introduce evidence of the
contenpt order. However, during the cross-exani nation of René
Laplante (ldeal's Vice President), ldeal's |awer asked about
the prelimnary injunction and whether it referred to the web
site. Then, on redirect, Tanko's | awer asked about the court's
contenpt order and sone of its contents.

I n response to I deal's objectionto the testinony about
the contempt order, the district judge stated that Ideal's
| awyer had opened the door to this testinony by aski ng about the
injunction and Ideal's conpliance with it on cross-exam nati on.
The next day, when Ideal noved for mstrial based on the
adm ssion of the evidence of the contenpt order, the judge
repeated his finding that I|1deal had opened the door, and said
"it's unfortunate, but we wll do everything reasonable to
mnimze any problems fromit." The judge then suggested a

curative instruction that would tell the jury "that they can use
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t he evidence that they have received and focus as they should
solely on the issue of willfulness. It has no relevance to the
other issues in this case.”" During the jury instructions, the
court instructed the jury "to disregard all evidence relating to
t he February 29, 2000, [prelimnary injunction] order. Such
evidence is not to be considered by you in any way in deciding
any issue in this case."

In sum the district court was admrably sensitive to
t he problem of potential prejudice to |Ideal and set up ground
rules to avoid the problem 1deal transgressed those rul es and
tried to give the inpression that it had conplied with the
injunction. In this it went too far and its own exam nation of
Lapl ante opened the door. Nevert hel ess, the district court
continued to be synpathetic to the potential problenms with the
adm ssion of the evidence and gave a strong curative instruction

to the jury. See United States v. Chanpbrro, 687 F.2d 1, 6 (1st

Cir. 1982) (cautionary jury instructions dispelled any
significant risk of unfair prejudice). Adm ssion and excl usion

of evidence, as well as the necessity (if any) for a mstrial is
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commtted to the sound discretion of the district court and we
see no error, nuch | ess an abuse of discretion.

D. The Permanent |njunction Against |Ideal's Use of "H-
Series”

The district court issued a permanent injunction
agai nst Ideal on August 30, 2000, barring ldeal "fromusing the
term Heritage, Heritage Series, H Series, or any nane or mark
confusingly simlar to Heritage in connection with the sale
offer to sell, promotion, marketing, or advertising of any
roofing product or service in the United States."

| deal argues that the injunction is overbroad in
barring use of "H Series" by lIdeal, because H-Series is not one
of Tanko’s registered trademarks. “[Il]njunctive relief should
be no nore burdensome to the defendant than necessary to provide

conplete relief to plaintiffs, Califano v. Yanmmski, 442 U S
682, 702 (1979), and courts nust "closely tailor injunctions to

the harm that they address,” ALPO Petfoods, 913 F.2d at 972.

Whil e generally the issuance of injunctive relief is reviewed
for abuse of discretion, we review underlying factual

determ nations for clear error. 1.P. Lund Trading ApS v. Kohl er

Co., 163 F.3d 27, 33 (1st Cir. 1998).
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On different facts, we m ght have nore synpathy for a
claim that an injunction against the wuse of a mark not
registered to plaintiff is overbroad. Not here. This case is
a perfect exanple of the need for the "safe distance rule,"”
whi ch counsel s that "an i nfringer, once caught, nust expect sone
fencing in. . . . Thus, a court can frame an injunction which
w |l keep a proven infringer safely away fromthe perineter of

future infringenent." 5 MCarthy on Trademarks, supra, § 30:4,

at 30-12. I ndeed, it was after ldeal faced contenpt charges
that it came up with "H-Series," effectively dropping the
"eritage" of "Heritage Series."” The district court, during the
contenpt proceedings, heard evidence that ldeal’s use of "H
Series" would cause confusion: Tanko representatives and their
custonmers used "H' as an abbreviated reference for Tanko
Heritage products, and Tanko’s "Heritage 25" product is often

referred to as H25. Cf. Forum Corp. of N. Am v. Forum Ltd.

903 F.2d 434, 441 (7th Cir. 1990); Syrelec v. Pass & Seymour,

I nc., 869 F.2d 838, 839 (5th Cir. 1989); Purolator, Inc. v. EFRA

Distribs., Inc., 687 F.2d 554, 560 (1st Cir. 1982). There are

circumstances in which abbreviations of trademarks my be
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protectabl e as i ndependent marks. See 1 McCarthy on TradenarKks,
supra, 8 7:18, at 7-48. \Wether or not that is the case here,
the evidence that Ideal's use of "H Series" wuld cause
confusion is sufficient to justify the injunction requiring
| deal to steer clear of this simlar abbreviation of the mark.
[,

Al t hough ldeal’s counsel on appeal have striven

m ghtily, the trial record doons the appeal. The judgnent is

af firned. Costs are awarded to Tanko.
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